[Federal Register: February 1, 2000 (Volume 65, Number 21)]

[Rules and Regulations]               

[Page 4763-4770]

From the Federal Register Online via GPO Access [wais.access.gpo.gov]

[DOCID:fr01fe00-7]                         

=======================================================================

-----------------------------------------------------------------------

DEPARTMENT OF HEALTH AND HUMAN SERVICES

Administration For Children and Families

45 CFR Part 1303

RIN 0970-AB87

Head Start Program

AGENCY:  Administration on Children, Youth and Families (ACYF), 

Administration for Children and Families (ACF), HHS.

ACTION:  Final Rule.

-----------------------------------------------------------------------

[[Page 4764]]

SUMMARY:  The Administration on Children, Youth and Families is issuing 

this final rule to implement timelines for conducting administrative 

hearings on adverse actions taken against Head Start grantees and to 

make additional changes to the regulations designed to expedite the 

appeals process.

EFFECTIVE DATES:  March 2, 2000.

FOR FURTHER INFORMATION CONTACT:  Douglas Klafehn, Deputy Associate 

Commissioner, Head Start Bureau, Administration on Children, Youth and 

Families, 330 C Street, SW, Washington, DC 20447; (202) 205-8572.

SUPPLEMENTARY INFORMATION:

I. Program Purpose

    Head Start is authorized under the Head Start Act (42 U.S.C. 9801 

et seq.). It is a national program providing comprehensive 

developmental services to low-income preschool children primarily age 

three to the age of compulsory school attendance, and their families. 

To help enrolled children achieve their full potential, Head Start 

programs provide comprehensive health, nutritional, educational, social 

and other services. Also, section 645A of the Head Start Act provides 

authority to fund programs for families with infants and toddlers. 

Programs receiving funds under the authority of this section are 

referred to as Early Head Start programs. Head Start programs are 

required to provide for the direct participation of the parents of 

enrolled children in the development, conduct, and direction of local 

programs. Parents also receive training and education to foster their 

understanding of and involvement in the development of their children. 

In fiscal year 1998, Head Start served 823,000 children through a 

network of over 2,000 grantees and delegate agencies.

    While Head Start is intended to serve primarily children whose 

families have incomes at or below the poverty line, or who receive 

public assistance, Head Start policy permits up to 10 percent of the 

children in local programs to be from families who do not meet these 

low-income criteria. The Act also requires that a minimum of 10 percent 

of the enrollment opportunities in each program be made available to 

children with disabilities. Such children are expected to participate 

in the full range of Head Start services and activities with their non-

disabled peers and to receive needed special education and related 

services.

II. Summary of the Major Provisions of the Final Rule

    The authority for this final rule is section 646 of the Head Start 

Act (42 U.S.C. 9841), as amended by Public Law 103-252, Title I of the 

Human Services Amendments of 1994.

    ACF's changes to the regulations are designed to expedite the 

appeals process and as specifically required by section 646(c) to 

specify a timeline for administrative hearings on adverse actions taken 

against grantees, and a timeline for conducting the administrative 

hearing and issuing a decision. The final rule implements these 

requirements.

    Overall, the final rule on timelines, including the conforming 

changes to other affected sections of the appeals requirements in part 

1303, will save time and expenses while continuing to allow due process 

to grantees appealing a proposed termination or denial of refunding. In 

the past, a number of appeal proceedings have been protracted and 

costly, partly because of the absence of statutory or regulatory 

timelines for holding a hearing. Under the final rule on timelines, 

decisions can be rendered in a shorter period of time thus allowing 

quicker removal of a deficient grantee. This will help ensure that 

children and their families receive high quality Head Start services 

from a qualified provider.

III. Rulemaking History

    On June 30, 1998, the Administration on Children, Youth and 

Families (ACYF) published a Notice of Proposed Rulemaking (NPRM) in the 

Federal Register (63 FR 35554) proposing: (1) Timelines for the 

conducting of administrative hearings on adverse actions taken against 

Head Start grantees; and (2) additional changes to the regulations 

designed to expedite the appeals process. Copies of the proposed rule 

were mailed to all Head Start grantees and delegate agencies. 

Interested parties were given 60 days in which to comment. ACYF 

received comments from three Head Start grantees and a private law firm 

interested in Head Start appeals.

IV. Section by Section Discussion of the Comments on the NPRM

    Of the four parties commenting on the NPRM, one was a general 

expression of support for the proposed rule, while the other comments 

were directed at specific sections of the NPRM. Only those sections for 

which comments were made or to which technical changes were made are 

discussed below. The discussion of the sections follows the order of 

the NPRM table of contents and a notation is made wherever the section 

designations have been changed or deleted in the final rule.

Section 1303.14  Appeal by a Grantee From a Termination of Financial 

Assistance

Section 1303.14(c)

    Comment: One commenter agreed that ACF should provide detailed 

notices of termination of refunding. However, the commenter believes 

that changes to the proposed rule would make it more equitable and 

would help to streamline the appeals process. The comment states that 

implicit in the Head Start Act's requirement for a full and fair 

hearing is a requirement that sanctions are available to the 

Departmental Appeals Board (The Board) for application to either party. 

Accordingly, the significant sanctions for various failures as detailed 

in the NPRM should be equally applicable to ACF. Without such 

uniformity, the commenter stated that the regulations would be in 

violation of the Head Start Act's requirement for a fair hearing 

process.

    Response: Sanctions may be applied to both parties under the 

proposed regulations. It is unclear what additional sanctions the 

commenter wishes imposed on the public if the Federal agency should 

fail to comply with the requirements of the proposed provisions. What 

ACF has proposed are sanctions that would compel the issuance of clear 

statements of the findings and the factual and legal bases for them. We 

believe this is fair to grantees while permitting the removal of poor 

grantees from the program, both of which are within the statutory 

purposes of the program. For these reasons, we have made no changes 

based on this comment.

Section 1303.14 (c)(i)  Notice of Termination

    Comment: One commenter is concerned that the notice requirements 

being imposed upon ACF are not written with the same degree of 

specificity as Sec. 1303.14(d)(1-7) pertaining to the requirements for 

Grantee Notices of Appeal. The commenter believes that ACF should be 

required to submit the termination in writing, submit the findings of 

fact, relevant citations for violations, and notice of right to appeal.

    Response: The current regulations require specific statements about 

proposed actions. The proposed regulations would require specific 

findings of fact and citations of legal and policy provisions 

applicable to the
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proposed action. We believe this is adequate. Moreover, if for any 

reason they are not adequate, the Departmental Appeals Board can 

require greater specificity. We note also that the proposed and 

existing regulations require that termination and denial of refunding 

letters give notice of appeal rights.

    The proposed rule requires that the notice spell out in specific 

terms the legal basis for the termination. The object is to reduce the 

need for the grantee to supplement its initial notice with additional 

filings after the appeal is filed, which will streamline and expedite 

the appeals process. Therefore, for the foregoing reasons, we have not 

changed this section in the final rule.

Sections 1303.14(c)(6) and 1303.15(d)(4)  Sanctions

    Comment: Two commenters are concerned that these sections, though 

they provide sanctions to be levied against ACF, do not provide for a 

timeline upon which ACF is barred from reissuing the termination. The 

commenters state that this section does not offer the deterring effect 

as intended and that it imposes responsibilities upon ACF, but fails to 

provide the enforcement element. However, the sanctions provided in 

Sec. 1303.14(e) against the grantee/delegate are much more punitive 

than those provided against ACF.

    Response: For the reasons stated above in response to the previous 

comment, we believe that the sanctions proposed against ACF in the 

event that a notice of termination is deficient provide a fair remedy. 

Furthermore, it would be inappropriate to penalize the public due to an 

error by the Federal agency. Keeping an unqualified grantee in the 

program would do just that. Providing a corrected notice avoids that 

and gives the grantee all the notice due it. Therefore, we have not 

made any changes.

Section 1303.14(d)(1-5)  Document Production

